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Summary 

In the wake of Hurricanes Katrina, Rita, and Wilma, many questioned whether 
implementing the new procedures of the Bankruptcy Abuse Prevention and 
Consumer Protection Act (BAPCPA), P.L. 109-8, which became effective on 
October 17, 2005, should have been delayed or revised. 

This report considers whether bankruptcy law in general, and the BAPCPA in 
particular, may present unique challenges to financial recovery for those whose life, 
livelihood, and/or home have been damaged or destroyed. 

To some extent, the new goals of the BAPCPA, which is designed to restore 
personal responsibility to individual’s financial affairs and reduce the number of 
chapter 7 filings, may be at odds with the goals of those who want to assist Katrina 
victims through a speedy financial rehabilitation procedure under chapter 7 of the 
U.S. Bankruptcy Code. 

The BAPCPA is an extremely lengthy, complicated, and technical overhaul of 
bankruptcy practice. Many of its provisions will undoubtedly be of assistance to 
debtors, while others are more problematic. This report reviews just a few elements 
of the new law in areas such as burden of proof, debt forgiveness, flexibility, 
transaction costs, and small business reorganization and considers their implications 
for disaster victims. It concludes that it may be impossible to predict how the 
implementation of a new bankruptcy system will impact Katrina victims, whose 
specific needs in a bankruptcy context are not yet known. 

To date, several bills that address the issue of bankruptcy relief for Katrina 
victims have been introduced. These bills include provisions to push back the 
effective date for implementation of the BAPCPA, and to make substantive changes 
to the Bankruptcy Code for the benefit of disaster victims. This report will be 
updated as events warrant. 
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In the wake of Hurricane Katrina, many questioned whether implementing the 
new procedures of the Bankruptcy Abuse Prevention and Consumer Protection Act 
(BAPCPA), P.L. 109-8, which became effective on October 17, 2005, should have 
been delayed. Others have suggested that the U.S. Bankruptcy Code, 11 U.S.C. § 
101 et seq., as amended by the BAPCPA, may need legislative adjustments to meet 
the special needs of disaster victims. Several bills that address this issue have been 
introduced. 

This report considers whether bankruptcy law in general, and the new law in 
particular, may present unique challenges to financial recovery for those whose life, 
livelihood, and/or home have been damaged or destroyed. 

Background 

Chapter 7 of the Bankruptcy Code governs liquidation of individual and 
business assets and is used most frequently by individuals. Liquidation involves 
marshaling the debtor’s assets as of the bankruptcy filing, reducing them to cash, 
distributing the proceeds to creditors, and forgiving (i.e. , discharging the debtor from 
most debts that predate the filing). A bankruptcy reorganization under chapter 13 
allows a debtor to discharge indebtedness by using future income to pay past debt. 

In return, the debtor may be able to retain some assets that would have to be 
surrendered in liquidation. 

The U.S. Bankruptcy Code has historically and continues to make limited 
distinctions between types of debtors by occupation, (i.e., wage earners, farmers, 
family farmers, fishermen, railroads, commodity brokers, etc.). While there are many 
different provisions addressing various debtor and creditor groups, there are far fewer 
instances of chapters or subchapters tailored to a discrete debtor group’s needs. 1 In 
addition to providing different procedures for reorganizing specified debtor groups, 
some potential debtors, specified businesses such as domestic insurance companies 
and banks, are not permitted to file in bankruptcy. 2 Business entities that are not 
permitted to file generally have other regulatory regimes to deal with their 
insolvency. 



1 Chapter 9 governs the reorganization of a municipality, when it is permitted to do so by 
the state. Chapter 12 is designed to establish an expeditious and streamlined reorganization 
process for family farmers and fisherman. Under chapter 1 1 , which governs business 
reorganization, there are subchapters addressing railroads, stockbrokers, commodity brokers 
and clearing banks. 

11 U.S.C. § 109. 
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